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(ii) In accordance with paragraphs (g)(1) 
and (4)(iii)(A) of this section, the determina-
tion of the amount deferred under the plan 
for any period beginning on or after January 
1, 2000, and the time when that amount de-
ferred is required to be taken into account 
must be determined in accordance with this 
section. In addition, these determinations 
must be made without regard to any amount 
deferred that was taken into account for any 
period ending before January 1, 2000, that 
could not be taken into account before Janu-
ary 1, 2000, if paragraphs (a) through (f) of 
this section had been in effect. Because no 
FICA tax was actually paid on that $1 mil-
lion in 1993, no overpayment of tax was 
caused by the overinclusion of wages in 1993 
and, thus, Employer R is not entitled to a re-
fund or credit (even assuming that the period 
of limitations has been kept open for periods 
in 1993). In addition, because the difference 
between the present value of the $1.5 million 
payment and the present value of a $500,000 
payment was not taken into account for pe-
riods beginning on or after January 1, 1994, $1 
million must be included in FICA wages 
under the general timing rule when paid.

[64 FR 4547, Jan. 29, 1999; 64 FR 15687, Apr. 1, 
1999]

§ 31.3121(v)(2)–2 Effective dates and 
transition rules. 

(a) General statutory effective date. Ex-
cept as otherwise provided in para-
graphs (b) through (e) of this section, 
section 3121(v)(2) and the amendments 
made to section 3121(a)(2), (a)(3), and 
(a)(13) by the Social Security Amend-
ments of 1983 (Pub. L. 98–21, 97 Stat. 
65), as amended by section 2662(f)(2) of 
the Deficit Reduction Act of 1984 (Pub. 
L. 98–369, 98 Stat. 494), apply to 
amounts deferred and benefits paid 
after December 31, 1983. 

(b) Definitions. For purposes of 
§ 31.3121(v)(2)–1 and this section, the fol-
lowing definitions apply: 

(1) FICA. FICA means the Federal In-
surance Contributions Act (26 U.S.C. 
3101 et seq.). 

(2) 457(a) plan. A 457(a) plan means an 
eligible deferred compensation plan of 
a State or local government or of a 
tax-exempt organization to which sec-
tion 457(a) applies. 

(3) Gap agreement. Gap agreement 
means an agreement adopted after 
March 24, 1983, and on or before Decem-
ber 31, 1983, between an individual and 
a nonqualified deferred compensation 
plan within the meaning of 
§ 31.3121(v)(2)–1(b). Such an agreement 

does not fail to be a gap agreement 
merely because the terms of the plan 
are changed after December 31,1983. 

(4) Individual party to a gap agreement. 
Individual party to a gap agreement 
means an individual who was eligible 
to participate in a gap agreement on 
December 31, 1983, under the terms of 
the agreement on that date. An indi-
vidual will be treated as an individual 
party to a gap agreement even if the 
individual has not accrued any benefits 
under the plan by December 31, 1983, 
and regardless of whether the indi-
vidual has taken any specific action to 
become a party to the agreement. How-
ever, an individual who becomes eligi-
ble to participate in a gap agreement 
after December 31, 1983, is not an indi-
vidual party to a gap agreement. 

(5) Individual party to a March 24, 1983 
agreement. Individual party to a March 
24, 1983 agreement means an individual 
who was eligible to participate in a 
March 24, 1983 agreement under the 
terms of the agreement on March 24, 
1983. An individual will be treated as an 
individual party to a March 24, 1983 
agreement even if the individual has 
not accrued any benefits under the 
plan by March 24, 1983, and regardless 
of whether the individual has taken 
any specific action to become a party 
to the agreement. However, an indi-
vidual who becomes eligible to partici-
pate in a March 24, 1983 agreement 
after March 24, 1983, is not an indi-
vidual party to a March 24, 1983 agree-
ment. 

(6) March 24, 1983 agreement. March 24, 
1983 agreement means an agreement in 
existence on March 24, 1983, between an 
individual and a nonqualified deferred 
compensation plan within the meaning 
of § 31.3121(v)(2)–1(b). Such an agree-
ment does not fail to be a March 24, 
1983 agreement merely because the 
terms of the plan are changed after 
March 24, 1983. In addition, for purposes 
of this paragraph (b)(6) only, any plan 
(or agreement) that provides for pay-
ments that qualify for one of the re-
tirement payment exclusions is treated 
as a nonqualified deferred compensa-
tion plan. For example, § 31.3121(v)(2)–
1(b)(4)(v) provides that certain benefits 
established in connection with impend-
ing termination do not result from the 
deferral of compensation and thus are 
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not considered deferred under a non-
qualified deferred compensation plan. 
However, a plan that provides such 
benefits and that was in existence on 
March 24, 1983, is treated as a non-
qualified deferred compensation plan 
for purposes of this paragraph (b) to 
the extent it provides benefits that 
would have satisfied one of the retire-
ment payment exclusions. 

(7) Retirement payment exclusions. Re-
tirement payment exclusions are the ex-
clusions from wages (for FICA tax pur-
poses) for retirement payments under 
section 3121(a)(2)(A), (a)(3), and 
(a)(13)(A)(iii), as in effect on April 19, 
1983 (the day before enactment of the 
Social Security Amendments of 1983). 

(8) Transition benefits. Transition bene-
fits are payments made after December 
31, 1983, attributable to services ren-
dered before January 1, 1984. For this 
purpose, transition benefits are deter-
mined without regard to any changes 
made in the terms of the plan after 
March 24, 1983, in the case of a March 
24, 1983 agreement or after December 
31, 1983, in the case of a gap agreement. 

(c) Transition rules—(1) In general. Ex-
cept as provided in paragraph (c)(2) or 
(3) of this section, the general statu-
tory effective date described in para-
graph (a) of this section applies to ben-
efit payments after December 31, 1983. 
Thus, except as provided in paragraph 
(c)(2) or (3) of this section, section 
3121(v)(2) applies, and the retirement 
payment exclusions do not apply, to 
benefit payments made after December 
31, 1983, even if the benefit payments 
are made under a March 24, 1983 agree-
ment or a gap agreement. 

(2) Transition benefits under a March 
24, 1983 agreement. With respect to an 
individual party to a March 24, 1983 
agreement, transition benefits paid 
under that March 24, 1983 agreement 
(except for those paid under a 457(a) 
plan) are not subject to the special 
timing rule of section 3121(v)(2) and are 
subject to section 3121(a) as in effect on 
April 19, 1983. Thus, transition benefits 
under a March 24, 1983 agreement (ex-
cept for those under a 457(a) plan) to an 
individual party to a March 24, 1983 
agreement are excluded from wages 
(for FICA tax purposes) only if they 
qualify for any of the retirement pay-
ment exclusions (or any other exclu-

sion provided under section 3121(a) as 
in effect on April 19, 1983). 

(3) Transition benefits under a gap 
agreement. With respect to an indi-
vidual party to a gap agreement, the 
payor of transition benefits under the 
gap agreement must choose to either— 

(i) Take the transition benefits into 
account as wages when paid; or 

(ii) Take the amount deferred (within 
the meaning of § 31.3121(v)(2)–1(c)) with 
respect to the transition benefits into 
account as wages under section 
3121(v)(2) (as if section 3121(v)(2) had ap-
plied before its general statutory effec-
tive date). 

(d) Determining transition benefit por-
tion. For purposes of determining the 
portion of total benefits under a non-
qualified deferred compensation plan 
that represents transition benefits, if, 
under the terms of the plan, benefit 
payments are not attributed to specific 
years of service, the employer may use 
any reasonable method. For example, if 
a plan provides that the employee will 
receive benefits equal to 2 percent of 
high 3-year average compensation mul-
tiplied by years of service, and the em-
ployee retires after 25 years of service, 
9 of which are before 1984, the employer 
may determine that 9/25 of the total 
benefit payments to be received begin-
ning in 2000 are transition benefits at-
tributable to services performed before 
1984. 

(e) Order of payment. If an employer 
determines, in accordance with para-
graph (d) of this section, that a portion 
of the total benefits under a non-
qualified deferred compensation plan 
constitutes transition benefits, then, 
for purposes of determining the portion 
of each benefit payment that con-
stitutes transition benefits, the em-
ployer must treat each benefit pay-
ment as consisting of transition bene-
fits in the same proportion as the tran-
sition benefits that have not been paid 
(as of January 1, 2000) bear to total 
benefits that have not been paid (as of 
January 1, 2000), unless such allocation 
is inconsistent with the terms of the 
plan. However, for a benefit payment 
made before January 1, 2000, the em-
ployer may use any reasonable alloca-
tion method to determine the portion 

VerDate jul<14>2003 14:47 Apr 24, 2004 Jkt 203096 PO 00000 Frm 00137 Fmt 8010 Sfmt 8010 Y:\SGML\203096T.XXX 203096T



138

26 CFR Ch. I (4–1–04 Edition)§ 31.3123–1

of a payment that consists of transi-
tion benefits, provided that the alloca-
tion method is consistent with the 
terms of the plan. 

[64 FR 4567, Jan. 29, 1999]

§ 31.3123–1 Deductions by an employer 
from remuneration of an employee. 

Any amount deducted by an em-
ployer from the remuneration of an 
employee is considered to be part of 
the employee’s remuneration and is 
considered to be paid to the employee 
as remuneration at the time that the 
deduction is made. It is immaterial 
that any act of Congress or the law of 
any State requires or permits such de-
ductions and the payment of the 
amount thereof to the United States, a 
State, or any political subdivision 
thereof.

Subpart C—Railroad Retirement 
Tax Act (Chapter 22, Internal 
Revenue Code of 1954)

TAX ON EMPLOYEES

§ 31.3201–1 Measure of employee tax. 
The employee tax is measured by the 

amount of compensation received for 
services rendered as an employee. For 
provisions relating to compensation, 
see § 31.3231(e)–1. For provisions relat-
ing to the circumstances under which 
certain compensation is to be dis-
regarded for the purpose of deter-
mining the employee tax, see para-
graphs (b)(1) and (2) of § 31.3231(e)–1. 

[T.D. 8582, 59 FR 66189, Dec. 23, 1994]

§ 31.3201–2 Rates and computation of 
employee tax. 

(a) Rates—(1)(i) Tier 1 tax. The Tier 1 
employee tax rate equals the sum of 
the tax rates in effect under section 
3101(a), relating to old-age, survivors, 
and disability insurance, and section 
3101(b), relating to hospital insurance. 
The Tier 1 employee tax rate is applied 
to compensation up to the contribution 
base described in section 
3231(e)(2)(B)(i). The contribution base is 
determined under section 230 of the So-
cial Security Act and is identical to 
the old-age, survivors, and disability 
insurance wage base and the hospital 
insurance wage base, respectively, 

under the Federal Insurance Contribu-
tions Act. 

(ii) Example. The rule in paragraph 
(a)(1)(i) of this section is illustrated by 
the following example.

Example. A received compensation of 
$60,000 in 1992. The section 3101(a) rate of 6.2 
percent would be applied to A’s compensa-
tion up to $55,500, the applicable contribu-
tion base for 1992. The section 3101(b) rate of 
1.45 percent would be applied to the entire 
$60,000 of A’s compensation because the ap-
plicable contribution base for 1992 is $130,200.

(2)(i) Tier 2 tax. The Tier 2 employee 
tax rate equals the percentage set forth 
in section 3201(b) of the Code. This rate 
is applied to compensation up to the 
contribution base described in section 
3231(e)(2)(B)(ii). 

(ii) Example. The rule in paragraph 
(a)(2)(i) of this section is illustrated by 
the following example.

Example. A received compensation of 
$60,000 in 1992. The section 3201(b) rate of 4.90 
percent would be applied to A’s compensa-
tion up to $41,400, the applicable contribu-
tion base for 1992.

(b)(1) Computation. The employee tax 
is computed by multiplying the 
amount of the employee’s compensa-
tion with respect to which the em-
ployee tax is imposed by the rate appli-
cable to such compensation, as deter-
mined under paragraph (a) of this sec-
tion. The applicable rate is the rate in 
effect when the compensation is re-
ceived by the employee. For rules re-
lating to the time of receipt, see 
§ 31.3121(a)–2 (a) and (b). 

(2) Example. The rule in paragraph 
(b)(1) of this section is illustrated by 
the following example.

Example. In 1990, employee A received com-
pensation of $1,000 as remuneration for serv-
ices performed for employer R in 1989. The 
employee tax is payable at the rate of 12.55 
percent (7.65 percent plus 4.90 percent) in ef-
fect for 1990 (the year the compensation was 
received), and not the 12.41 percent rate (7.51 
percent plus 4.90 percent) in effect for 1989 
(the year the services were performed).

[T.D. 8582, 59 FR 66189, Dec. 23, 1994]

§ 31.3202–1 Collection of, and liability 
for, employee tax. 

(a) Collection; general rule. The em-
ployer shall collect from each of his 
employees the employee tax imposed 
with respect to the compensation of 
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